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Panel II: Constitutional, Statutory, and Policy Issues
Raised by All-Female Public Education
PUBLICLY-SUPPORTED SINGLE SEX SCHOOLS AND
POLICY ISSUES
Dr. Bernice R. Sandier *

Whenever we have some sort of social problem, for example, sex
discrimination and the education of women and girls, we have three basic
strategies. One, we can develop legal and policy strategies which prohibit
at least some forms of sex discrimination. Our Constitution and Title IX
are good examples of this kind of strategy.' Two, we can develop special
. Dr. Bernice Sandier is a Senior Scholar in Residence at the National Association
of Women in Education in Washington D.C.. Dr. Sandier is the editor ofAbout Women on
Campus, the NAWE quarterly newsletter. Dr. Sandier received her B.A. from Brooklyn
College in 1948, her MA. in Clinical and School Psychology from the College of the City
of New York in 1950, and her Ed.D from the University of Maryland in 1969. Dr. Sandier
published the first reports on campus sexual harassment, gang rape, campus peer harassment
and the disparate treatment of men and women in campus classrooms. She was the first
person appointed to a Congressional Committee staff to work specifically on women's issues
and the first person ever to testify specifically about discrimination against women in
education. Dr. Sandier is frequently quoted in major media including The New York Times,
Time, and Newsweek, and has appeared on many talk shows including The Today Show,
Larry King Live and Good Morning America. Her most recent publications are The Chilly
Classroom Climate: A Guide to Improve the Education of Women with Lisa A. Silverberg
and Roberta M. Hall, NAWE (1996) and Sexual Harassmenton Campus: A Guidefor
Administrators, Faculty and Students with Robert J. Shoop, Boston, Allyn and Bacon
(1997).
'See Bernice R. Sandier, Sexual Harassmentand the FirstAmendment,3 TEMPLE
PoL. & Civ. RTS. L. REv. 51 (1993) ("Title IX is the law that covers employees if there are more
than fifteen people in the workplace, and prohibits discrimination on the basis of race, color,
religion, national origin and sex"); see also Valorie K. Vojdik, Girls' Schools After VMI: Do
TheyMake The Grade?4 DuKE J. GENDER L. & POL'Y 69 (1997) ("Forty years after the United
States Supreme Court held in Brown v. Bd. of Educ. that racially segregated schools violate the
Equal Protection Clause, the Supreme Court in United States v. Virginia held that Virginia
failed to justify the exclusion of qualified women from the Virginia Military Institute (VMI), a
prestigious college with a powerful alumni network that has excluded women for 157 years.").

N.Y.L. SCH. J. HUM. RTS.

62

[Vol. XIV

programs that help individual girls and women overcome discrimination
which aim to encourage their learning, increase their self esteem, give

them coping skills and the like. Single-sex girls schools are an example of
this type of strategy,2 that helps the individual girls and women in the

program. This is a useful strategy but it has several major disadvantages:
It does little to help those females who are not in the all-female program;3
it does nothing to help males learn to respect females and treat them more
equitably;4 nor does it change teachers' behavior so that they will be more
equitable in the classroom including intervening when discriminatory
behaviors occur.5 As an aside, Title IX does allow some compensatory
programs;6 the regulation may not be clear as to how it allows this, but it
does allow it. However, it is difficult to have an all female school as

compensation for ongoing current discrimination that the school system is
not doing anything to eradicate.7 The problem with a girl's compensatory
program, such as an all girls' school, is that it does not remedy whatever
it is that caused the need for the compensatory program in the first place

2

See Dr. Beth Willinger, Single GenderEducation and The Constitution, 40 Loy.
L. REV. 253, 255-56 (1994) (stating that women who attend single-sex colleges are more
likely to develop positive self-esteem).
Id. at 278-79.
See Cynthia Fuchs Epstein, The Myths and Justificationsof Sex Segregation in
Higher Education: VMI and The Citadel,4 DuKE J. GENDER L. & POL'Y 101, 111 (1997)
(stating that little or no consideration is given to preparing men to live and work in a world
that is increasingly integrated by sex).
See generally Willinger, supra note 2, at 272 (relaying that previous studies have
shown that teachers call on boys more often and they allow boys to be disruptive by insulting
girls for giving "stupid" answers indicating that the problem lies with the teachers and
administrators).
' Id. at 268 ("Title DC recognizes that there are certain circumstances under which,
because women have been discriminated against historically in education, it makes sense to set
up programs to compensate women for past discrimination.").
' See Vojdik, supra note 1, at 100 ("Single-sex schools for girls will not eliminate
discriminatory treatment in coeducational schools nor help male students overcome harmful
stereotypes about the roles and abilities of women.").
' Id. at 70 ("While the existence of a 'chilly classroom' denies many girls equal
educational opportunity, the decision to resegregate public schools is neither a constitutional nor
a desirable remedy.').
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We would still have boys harassing females;9 we would still have teachers
not treating boys and girls equally in the school system;"° we would still
have a school system that typically devalues females whether they are
administrators, staff, or students, or as subject matter in the curriculum.l
We would be allowing the discrimination to continue which makes the
compensatory school necessary in the first place. 2
The third type of strategy is aimed at changing the school system
and its culture, which plays a large role in creating the problem of unequal
education, or at least maintaining it. 3 With this strategy, all individuals in
the system at all levels benefit) 4 The system takes gender inequities
seriously.' 5 Teachers and administrators understand gender inequity and

"See infra, notes 108-110 and accompanying text.
"See Willinger, supra note 2, at 255-56.
" See, e.g., BEVERLY A. STITT, BUILDING GENDER FAIRNESS IN SCHOOLS 25-27
(1988) (noting that in the school materials used by elementary and high school students, women
are mentioned less often, marginalized, and characterized as passive participants in comparison
to men); Sharon K. Mollman, The Gender Gap: Separatingthe Sexes in PublicEducation,68
IND. L.J. 149, 166 (1992) (noting that teachers give more time and attention to boys than to
girls); BERNICE SANDLER, THE CAMPUs CLIMATE REVISITED: CHILLY FOR WOMEN FACULTY,
ADMINISTRATORS, AND GRADUATE STUDENTS 13-15 (1986) (detailing how female college

administrators are devalued, and noting that women faculty are "assigned heavier course loads
of introductory classes" and are less likely to receive research funding, raises, and scholarly
praise than their male counterparts).
12See Brief of Mary Baldwin College as Amicus Curiae in Support of Respondents
at 1-2, United States v. Virginia, 116. S.Ct. 2264 (1996) (No. 94-1941) [hereinafter Mary
Baldwin Brief] (describing the remedial establishment of the Virginia Women's Institute for
Leadership ("VWIL") to compensate for the gender discrimination of the Virginia Military
Institute).
13See supra, note 11, at 17-18 (1986) (listing various recommendations for improving
the professional climate for female faculty and administrators so as to make "the life and mission
of the college reflective of women as well as men").
" See generally Vojdik, supra note 1, at 93-95, 100 (arguing single-sex schools
are not the answer because they do not put an end to the discriminatory treatment girls suffer
in coeducational schools but, rather, the answer lies in coeducational schools where teachers
must focus on their teaching style in order to remedy the discrimination in classroom).
" See SANDLER, supra note 14, at 17 (recommending the use of "workshops,
presentations, informal discussions, and written materials" to "[elducate all members of the
academic community" on issues of gender inequity).
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the forms in which it is manifested in all areas of school life;16 they act
proactively and are trained to intervene when they see gender inequities. 7
Students, male and female, learn how gender affects their lives and their
own behaviors. 8
Let me talk about the first strategy, that of the law and policies. 9

You have already heard the constitutional arguments against publiclysupported single-sex schools.20 Private single-sex schools that do not
receive any federal funds are not covered by the Constitution in terms of
single-sex admissions. 2'
Apart from the Constitutional issues, Title IX of the Education
Amendments of 1972,22 the law which prohibits sex discrimination in
educational institutions from receiving any federal funds,23 also has
implications for single-sex schools. Title IX exempts private

16See STITT, supra note 11, at xiii-xiv (stressing the importance of understanding

gender inequity and developing strategies to combat it).
17See id.
8
See generally Linda L. Peter, What Remains ofPublic Choice and ParentalRights:
Does the VM7 DecisionPrecludeExclusive Schools or Classes Based on Gender?, 33 CAL. W.
L. REv. 249, 260 (1997) (explaining that girl and boys realize that certain subjects are "male"
or "female"; for example, girls and boys agree that science is a "male" subject).
9
See Sandier, supra note 1, at 52.
2
°U.S. CONST. amend XIV, § 1. The Fourteenth Amendment states: "No State shall
make or enforce any law which shall ... deny to any person within its jurisdiction the equal
protection of the laws."; see also United States v. Virginia, 116 S.Ct. 2264, 2269 (1996)
(holding that "the Constitution's equal protection guarantee precludes Virginia from reserving
exclusively to men the unique educational opportunities that VMI affords."); see also Mississippi
Univ. v. Hogan, 458 U.S. 718, 725 (1982) (holding that denying males admission to an allfemale nursing school violated the Equal Protection Clause; the Court restated that "[s]tate
actors controlling gates to opportunity ... may not exclude qualified individuals based on 'fixed
notions concerning the role and abilities of males and females.").
2" See Jennifer R. Cowan, DistinguishingPrivate Women's Collegesfrom the VAI
Decision, 30 COLUM. J.L. & Soc. PROBs. 137, 166 (claiming that, despite the benefits of various
forms of state funding, private women's colleges are not state actors for the purposes of the
FourteenthAmendment's Equal Protection Clause). Cf. United States v. Virginia 116 S.Ct. at
2307 (Scalia, J., dissenting) (claiming that the majority decision jeopardized the constitutionality
of all private women's colleges).
22 20 U.S.C. § 1681 (1972).
23 id.
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undergraduate institutions from its admissions requirements,24 so private
undergraduate institutions can be limited to one sex or they can admit
males and females in any proportion they want,25 although after a school
admits both male and female students in whatever amount, it cannot
discriminate against them on the basis of sex.26
Title IX also exempts publicly-supported undergraduate
institutions that have been continuously and traditionally single-sex
institutions, so that the Citadel and Virginia Military Institute were not in
violation of Title IX27 The intent of the wording in this exemption was to
prevent new publicly-supported single-sex undergraduate institutions
from developing.2"
Title IX provides no exemption whatsoever for any other kinds of
public or private single-sex institutions under Title IX's jurisdiction,
including public elementary and secondary schools.29 Therefore, the
admission requirements of Title IX would have to be found
'4

20 U.S.C. § 1681(a)(1).

n 2 0 U.S.C. § 1681(a) (providing regulation for only federally financed institutions).
Therefore, it may be inferred that private institutions may offer admissions to whomever they
choose. Id.
26 20 U.S.C. §1681(a)(1) (exempting private undergraduate institutions only from
the admissions requirements of the statute).
'20 U.S.C. § 1681(a)(5) (stating that "in regard to admissions this section does not
apply to any public institution of undergraduate higher education which is an institution that
traditionally and continually from its establishment has had a policy of admitting students of one
sex.'); see also Peter, supra note 18, at 260 (1997) (noting that Title IX did not apply to VI
because it fell under the exception precluding educational institutions that have traditionally and
continually admitted only one sex).
' Cf.Kristen S. Caplice, The Casefor PublicSingle-sex Education, 18 HARV. J.L.
& PUB.POL'Y 227, 268 (1994) (suggesting that exempting publicly supported undergraduate
institutions that have been continuously and traditionally single-sex institutions from Title
IX coverage suggests Congress' purpose was not to eliminate single-sex schools entirely).
" 20 U.S.C. § 1681(a)(5) (indicating that the only public education institutions
permitted to discriminate in admissions based on sex are those which have done so traditionally
and continuously from establishment). But see Carolyn Ellis Stanton, Sex Discriminationin
Public Education, 58 Miss. L.J. 323, 331 (1988) (stating that Title IX with respect to
admissions only applies to "vocational education, professional, and graduate education, and
public undergraduate institutions," thus exempting "public and private elementary and secondary
schools").
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unconstitutional, which is not likely,3" or Title IX would have to be
amended in order to allow public single-sex educational institutions other
than those currently exempted. 3' We know from experience that opening
any controversial statute to amendment typically leads to restricting its
impact;3" if we open up Title IX for amendment, you can be sure that
there will be other amendments proposed which will weaken its coverage,
such as exempting football from the evaluation of equity in athletics.33
Let us assume, and I think erroneously, that publicly-supported
single-sex schools could overcome the Constitutional barriers34 that you
have heard about today, as well as those of Title IX.35 What issues are we
faced with then?
Although research strongly suggests that all-female environments

30 But see United States v. Virginia, 116 S. Ct. 2264, 2305 (1996) (Scalia, J.,

dissenting) (declaring "[u]nder the constitutional principles announced today, single-sex public
education is unconstitutional").
31 See generally Peter, supra note 18, at 276 (discussing Senator Hutchinson's
proposal, presented in the 104th Congress, which if adopted would have weakened Title IX
and permitted school districts to set-up and finance single-sex education programs).
32See generally Howard Eglit, The Age Discrimination in Employment Act, Title
VII, and the Civil Rights Act of 1991: Three Acts and a Dog That Didn't Bark, 39 WAYNE
L. REv. 1093, 1096-1106 (1993) (discussing the consequences of the enactment of the Civil
Rights Act of 1991, which significantly amended Title VII, and its effects on the Age
Discrimination in Employment Act).
" See Deborah Brake & Elizabeth Catlin, The Path of Most Resistance: The Long
Road Toward Gender Equity in IntercollegiateAthletics, 3 DuKE J. GENDER L. & PoL'Y 51,
70-73 (1996) (explaining that some of the most determined individuals lobbying against
Title IX, those who represent the interests of college football, feel that Title IX jeopardizes
the future of football and insists that legislation must be passed in order to weaken the scope
of Title IX).
3 See 116 S.Ct. 2264, 2276 n.7 (indicating that not all publicly funded single-sex
education is unconstitutional; single-sex education may be permitted if it provides 'separate but
equal' programs for both sexes).
3
1 See Peter,supra note 18, at 261 (explaining that "while Title IX
bars discrimination
based on gender in any publicly-funded program, it does not directly forbid admission policies
based on gender.').
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can be positive and productive for females"6 there is a smaller body of
research, as well as a very long history, which suggests that single-sex
environments for males are either neutral or negative in their impact,
especially in the development of anti-female attitudes and behaviors.37
For example, looking at the military, fraternities, and male athletic teams
such as football, one is not surprised to find a higher level of anti-female
attitudes and behaviors in such all male or predominantly male groups.38
This leaves us in the paradoxical position of favoring single-sex schools
for girls and coeducational schools for boys, something impossible to
achieve.39 So let us look at some alternatives.
Putting the legal impediments aside, let us begin to set up our
single-sex schools for girls and for boys, and begin to examine the homet's

36 Author's note: how much of the findings are related to self-selection or to the

fact that single sex-schools may be better schools in general than the ones they are compared
to is not at all clear from the research.
"' See, e.g., Valerie E. Lee and Anthony S. Bryk, Effects of Single-sex Secondary
Schools on Student Achievement and Attitudes, 78 J. EDUC. PSYCH., (1986); see also
VALERIE E. LEE, SINGLE-SEX SCHOOLING: WHAT IS THE ISSUE?, U.S. DEPT. OF EDUC.,
SINGLE-SEX SCHOOLING: PROPONENTS SPEAK, 1993; see also Peggy Reeves Sanday, Rape:
A Collection of Essays, ed. Roy Porter and Sylvana Tomaselli, London: Basis Blackwell,
1986; PEGGY REEVES SANDAY, FRATERNITY GANG RAPE: SEX BROTHERHOOD, AND PRIVILEGE

ON CAMPUS, 1990.
3
1 See Watleen Grady Truley & Martha F. Davis, PublicEducationProgramsFor
African-American Males: A Gender Equity Perspective, 21 N.Y.U. REV. L. & Soc. CHANGE
725, 739 (1994) (noting all-male sports teams promote negative attitudes toward women and
beliefs of male supremacy); see also Lucinda M. Finley, Sex-Blind, Separate butEqual, or AntiSubordination? The Uneasy Legacy of Plessy v. Ferguson For Sex and Gender
Discrimination, 12 GA. ST. U. L. REV. 1089, 1126-27 (1996) (discussing the ideology of the
military, specifically the VMI and the Citadel which foster ideas of female subordination and
teach men to hate feminine qualities because they equate to weakness); see also Martha T.
McCluskey, Privileged Violence, Principle Fantasy and Feminine Method: The Colby
FraternityCase, 44 ME. L. REv. 261, 305 (1992) (suggesting that joining a fraternity may
greatly alter a male's attitude toward women because they are taught to disparage and demean
women).
"' See Caplice, supra note 28, at 290 (noting that evidence suggests that males and
females, because of their many differences, cannot equally benefit from the same form of
education, such as single-sex education which only benefits women).
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nest of policy issues we will face." Are we talking about:
1) a totally single-sex school system, with single-sex
education for each gender and no coeducational
institutions (I think this is not very likely.);
2) a coeducational system with one or more single-sex
schools for girls only, but none for boys, or
3) a three-tiered system, single-sex education for boys,
single- sex education for girls and some coeducational
schools?
First, let us set up a coeducational system which sets up one or
more single-sex schools for girls but none for boys. Almost immediately
we run into a dilemma: the more girls that attend single-sex schools, the
smaller the number of girls in the coeducational schools. It is hard enough
for girls when they are in roughly the same proportion as boys; these
negative dynamics between males and females are often exacerbated when
girls become a minority of students.4 Indeed the smaller the proportion
of females, the more likely they are to be viewed as outsiders and face
hostility from some of their male classmates.42 Pulling a number of girls
out of coeducational schools and putting them in a single-sex environment

40

See Bennett L. Saferstein, Revisiting Plessy at the Virginia Military Institute:

Reconciling Single-Sex Education with Equal Protection, 54 U. PiTT. L. REv. 637, 641
(1993) (noting single-sex education is effective in combatting sexism which is prevalent in
coeducation); see also Vojdik, supra note 1, at 83 (stating that advocates of single-sex
schools feel they offer more effective, equivalent education); Jolee Land, Not Dead Yet: The
FutureofSingle-sex EducationAfter United States v. Virginia,27 STETSON L. RaV. 297, 317
(1997) (noting it is a great interest of the state to offer the best education for students, which
is single-sex education, and another concern of state interest is compensating women for
societal discrimination by providing them single-sex education).
"' See, e.g. , Alexandra A. Bodnar, Arming Studentsfor Battle: Amending Title IX
to Combat The HarassmentofStudents By StudentsIn Primaryand Secondary School, 5 S.
CAL. REv. L. & WOMENs STUD. 549, 556-557 (1996) (citing a 1993 study by the American
Association of University Women Educational Foundation which studied the effects of
sexual harassment
on girls in gender disproportionate, coeducational public schools).
42
Id.

1998]

PANEL H

69

may make it difficult for the remaining girls who are now smaller in
number.4"
When a school system sets up one or more female single-sex
schools, to some degree, it is "admitting" that its coeducational programs
are not adequate for females." Will some of the girls in the coeducational
schools who were turned down for admission to the single-sex school
claim that they were deliberately kept in a coeducational school when the
system has admitted that this is not good for them.4 5 And will boys sue to
have "equal" single-sex schools if there are only single-sex schools for
girls?' Will either girls or boys sue because the single-sex schools and the
coeducational ones are not equal?47 For example, if there are features in
the .single-sex school, such as smaller classes which we know enhance
learning, will students in the coeducational school claim that their school
is not equal to the single-sex school, and that they too are entitled to
smaller classes because the smaller classes are only available to some
people on the basis of gender.48 This is where we begin to run into serious

43

See Christopher H. Pyle, Women's Colleges: Is Segregation by Sex Still Justifiable
After United States v. Virginia?,77 B.U. L. REv. 209,234 (discussing the detrimental effects
that the integration of all-men's colleges had on all-women colleges; specifically, that women's
colleges floundered temporarily at the loss of some of their best students to Yale and Harvard).
See generally Note, Inner-City Single-Sex Schools: EducationalReform or
Invidious Discrimination, 105 HARv. L. REv. 1741, 1757 (1992) [hereinafter Inner City
Single-Sex Schools] (citing statistics which reveal that girls in single-sex schools score a halfgrade above their coeducational counterparts).
4' See Pyle, supra note 43, at 253 (1997) (concluding that few people would deny
the advantages of single-sex school atmospheres, namely the lack of distractions).
'See InnerCitySingle-Sex Schools, supra note 44, at 1751 (discussing a male who
sued a single-sex nursing school claiming that he was being denied an educational benefit
that was available to women because neither a single-sex nor a coeducational alternative was
available to him).
" Id. at 1754 (stating that Title IX of the Educational Act Amendments of 1972
requires that all benefits available to one sex be made available to the other sex).
48 Id. at 1748 (stating on the other hand, where a plaintiff could have attended a
coeducational high school within the district but not a coeducational academic high school
within the district, the plaintiffs choice to attend a single-sex school was not voluntary).
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policy problems, defining how one school is equal or unequal to another.49

Let us assume, however, that the school system is a tripartite one,
with some single-sex schools for girls, some single-sex schools for boys,
and some coeducational schools. How do we determine the number of
students and the number of schools for each gender? What will we do, if,
for example, more girls than boys, or the other way around, want to attend
single-sex schools? If there are more female applicants than males and
the number of spaces for each gender is the same, will girls face more
stringent standards for admission than the boys? That could cause a
lawsuit, because boys would have greater opportunities to go to a singlesex-school. Even if admission to the more popular girls school was by
lottery, boys would still have a greater chance of being admitted to their
single-sex-school than girls. If we increase the number of slots or schools
available to girls in response to a greater desire on the part of females, we
are likely to have to allocate more resources to the now larger single-sex
girls schools. For example, the larger girls school might have a more
varied athletic program; will boys then complain that their facilities are
inferior because they have less resources on the basis of sex?
On what basis will we allocate specific resources and facilities to
the single-sex schools, and the coeducational schools?"° At what ages
shall we start single-sex schooling? Kindergarten? First grade? Middle
school? High school? On what information are we going to base these

" Id. (stating that a court should consider certain factors regarding reputation,
learning environment, and socialization patterns in determining whether two schools are
truly equal).
'0 See generally William Henry Hurd, Gone With the Wind? VM's Loss and the
Future of Single-Sex Public Education, 4 DuKE J. GENDER L. & POL'Y 27, 62, 66 (1997)
(stating that the need to allocate scarce public resources to the areas of greatest demand or need
justifies any lack of even-handedness); Furthermore, it explains that where a city prioritizes
decisions regarding resources, the city should be able to respond to the very real needs of it's
students, provided that it has done so in a reasoned way, without relying on archaic and
stereotypical notions, or in any way that demeans the ability or social status of the affected class.

Id.
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decisions? 5' How will we determine which boys and girls get to attend the
single-sex or coeducational schools? 2
Since the program is
compensatory, will we admit girls who have the least skills and interest in
science and math or will we admit the girls who are already interested and
skilled so we can further nourish them in the single-sex environment?53
Keep in mind that not all schools systems are huge like those in
our big cities, but that many school systems have only a few high schools,
elementary, and middle schools.54 Thus our resources available for single-

sex programs are often going to be limited.55 For example, if there are two
schools we are considering for our single-sex schools, one for our girls
school and one for our boys school, and one has better science and
athletic facilities, shall we allocate the one with the better science and
athletic facilities to girls because they need to be "encouraged" or shall we
allocate them to the boys because they are more "interested"? If girls are
less interested in physics than boys, will we allow a stronger physics
program at the boys school? Would that be considered equal? Of course,
we could bus the interested girls to the boys school. However, one could
make a case that not having a strong physics program in the girls school
has a discouraging effect on the girls' interest in the courses.
The crux of the problem is that the single-sex schools for girls and
boys would have to be "equal," not only to each other, but to the

See generallySaferstein, supra note 40, at 677 (suggesting that an important factor

in deciding whether or not to create single-sex schools is that the student's choice remains purely
voluntary).
52
See generallyHurd, supra note 50, at 55 (1997) (discussing two single-sex schools
in Philadelphia classified as "academic" which accept students from the entire city rather than
from particular neighborhoods and offer only college preparatory courses).
" Id: at 94 (stating that there is evidence that girls' interest in math and science can
be improved by a variety of interventions, including career conferences focusing on math
and science).
14 InnerCity Single-Sex Schools, supra note 44, at 1749 (discussing a lawsuit
involving a plaintiff who could only attend a coeducational nursing school if he traveled
outside of his community).
" See generally Vojdik, supra note 1, at 90-91 (stating that there are a limited
number of resources that have the potential to reach a greater number of people than if used
to support single-sex schools).
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coeducational schools as well. 6 And, we would need a whole set of
extensive federal policies or regulations under Title IX,57 and additional
policies at the state and local levels,58 not to mention continual court cases
to validate or overturn those policies and to determine exactly what
equality is when the resources are not identical. 9 The key question is:
How will we measure equality?
Those of you who have followed the determination of what
constitutes equity among predominantly black and white schools know that
this is not easy to do."0 Similarly, those of you who have followed the
determination of what constitutes equity in athletic programs for males and
females and the many court cases on this issue under Title IX know how
difficult and controversial it is to determine equity.6 In athletics alone, the
Title IX regulation lists more than sixty factors to be evaluated.62
Just for openers, and apart from the number of students, we would
have to look at the size of and numbers of classrooms, facilities and
resources within the classrooms, such as type of seating (open or fixed),
sinks, closets, and access for audio-visual equipment; library resources;
counseling access; athletic facilities and opportunities; access to
computers; access for multimedia; number and variety of courses; quality
and number of faculty; faculty ratio; quality and number of extracurricular
programs; access and opportunities for disabled students; location of
school; security; music and art facilities and resources; size of grounds and

56 See generally Sandier, supra note 1, at 52 (stating that students in schools

receiving federal funds are protected from sex discrimination).
57
See generally Rodney K. Smith, Solving the Title IX Conundrum with Women's
Football,38 S. TEX. L. REv. 1057, 1061 (1997) (noting that the Office of Civil Rights of the
Department of Education has developed regulations to determine whether an institution has
violated Title IX).
58
See Sandier, supra note 1, at 52 (noting that the courts and the federal government
look to Title VII when interpreting Title IX).
9
1d. (noting that until very recently, there have been very few court cases involving
Title IX).
6 See Vojdik, supra note 1, at 87 (stating that race and socioeconomic status help
determine discriminatory treatment in the classroom).
61See United States v. Virginia, 116. S.Ct. 2264; Faulkner v. Jones, 51 F.3d 440.
62 See infra note 64 and accompanying text.
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outdoor facilities; parking facilities for high school drivers, etc. 63
Some of you may accurately point out that our schools vary along
all of these factors right now. 4 That is true, but none of the differences,
with the exception of athletics, are related to the sex of the students who
attend these schools,6' and, to be Constitutionally valid, assuming publiclysupported single-sex schools were Constitutionally valid and did not
violate Title IX, the resources and facilities of the single-sex schools and
the coeducational schools would have to be equal.66 You could not have
unequal programs."
And what will we do with vocational schools, will we just have
single-sex schools for the academically gifted, and coeducational schools
for the non-college bound students?68 Most likely, what we will do with
respect to single-sex-schools for girls is to give them more attention and
encouragement, to have smaller classes, and a more collaborative and
participatory pedagogy,69 all of which we know are good for all students.70

6320 U.S.C. §1681 (1972).
'4See, e.g., Julius Whigham 11,Martin County Girls Getting Weight Room, PALM
Oct. 10, 1996, at C2 (stating that Martin County High School is trying to
comply with Title IX by improving the softball field and building a new weight room for
girls). Cf Allen Wilson, Local Schools Mirror National Trends, BUFF. NEWS, June 11,
1997, at CI (stating that expenses for boys' teams generally far exceed those of girls' teams).
6
See, e.g., Shirley McBay, Children'sExpress: Equal Opportunitiesfor Education
a Must, N.Y AMSTERDAM NEWS, June 1, 1996, at 22 (discussing the disparities in school
equipment, curriculum, and other offerings depending on where they lived and the financial
situation of the respective school systems).
' 6See, e.g., C. Peter Goplerud, Payfor Playfor College Athletes: Now, More Than
Ever, 38 S. TEX. L. REv. 1081, 1100 (1997) (stating that "Title IX requires not only gender
equal opportunities for participation, but equal treatment and benefits for all athletes in
intercollegiate programs.").
67 See Sandier, supra note 1, at 52 (noting that schools receiving federal funds
must have equal programs for students).
68 See generally Patricia Werner Lamar, The Expansion of Constitutionaland
Statutory Remediesfor Sex Segregation in Education: The FourteenthAmendment and Title
IX ofthe EducationAmendments of 1972,32 EMORY L.J. 1111, 1142-43 (1983) (stating that
sex discrimination is prohibited in vocational schools).
69
See Willinger, supra note 2, at 256-57 (stating that these characteristics are what
produces an effective women's college).
BEACH POST,
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Unless we do something very different in all female schools that confer no

benefits for male students whatsoever; and I can't think of what that could
be -- we are treading on very slippery ground. If it is good for all students,
why are we limiting it only to females?7'

The possibility of lawsuits contending that one sex or the other has
inferior schools is not a fantasy. Our courts, much as they have had to
do in the area of athletics, would face a series of lawsuits in order to
determine how equity is evaluated. It is now 25 years since the passage
of Title X, and we are still embroiled in lawsuits addressing the question
of what constitutes equity in athletics. 4

Also remember that throughout the history of education, whenever
we have had any separate educational facilities for males and females,

70
1d. at 256 (stating that the elements of all-girls schools that make them successful
like small classes and strong emphasis on academic achievement are characteristics of
effective schooling regardless of a school's gender policy).
" See generally Lisa K. Hsiao, Separate But Equal Revisited: The DetroitMale
Academies Case, ANN. SURV. AM. L. 85 (1993) (stating that some scholars claim that
coeducation benefits boys, while single-sex schools are better for girls). "They contend that
female only colleges are seen as furthering the goal of a truly equal society by allowing women
an environment in which to develop leadership skills free from male dominance." Id.; Sharon
K. Mollman, The GenderGap: Separatingthe Sexes in PublicEducation, 68 IND. L.J. 149, 167
(1992) (stating that all-girls schools can benefit women by compensating for past and current
discrimination and promoting equality of opportunity).
72 See generally Land, supra note 40, at 299 (describing the history of single-sex
education equal protection cases, and how such lawsuits first arose in Mississippi University
for Women v. Hogan, 458 U.S. 718 (1984), Garrettv. Bd. ofEduc., (1982)and Faulknerv.
Jones, 116 S.Ct. 331 (1995)).
7 See generally T. Jesse Wilde, GenderEquity In Athletics: Coming ofAge in the
90's, 4 MARQ. SPORTS L.J. 217 (1994) (discussing the "growing momentum in favor of
enhancing women's athletic programs and eliminating sex discrimination in college sports.").
"Public sentiment and attention has finally been focused on equal treatment of the sexes in
college athletics, mandating that colleges and universities provide athletic opportunities for male
and female students in numbers proportionate to their respective student body enrollments." Id.
74
See generally Thomas Ofoole, Some Colleges Can'tDefine Title IX: Schools Still
Strugglingto Comply 25 Years Later, Knoxville News Sentinel, June 22, 1997, at C I (stating
that it is the 25th anniversary of Title IX which "forbids institutions that receive federal funds
from discriminating on the basis of sex, and that while it is supposed to be the law of the land,
it is clear that most college programs still are not in compliance with the strict definition.").
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females have had less resources.75 That is what we had in New York City,

for example, as well as in other systems prior to the 1970'S. 76 In every one
of these systems, the boys, whether in single-sex or coeducational schools
had more resources, 77 more athletic facilities and programs," and more
access to a wider range of vocational planning and courses. 79 Even when
there were single-sex schools for males and females, the male schools
were typically larger,8" had bigger libraries, 8 smaller faculty ratios, 2 more
" See Willinger, supra note 2, at 260 (explaining that in the 60's and 70's, men's
schools were often perceived as the superior institutions and the best avenue to post-graduate
success); see also Hsiao, supra note 71, at 108 (stating that in this history of single-sex schools,
all-male schools would be the Board of Education's first priority, and the "early twentieth century
lawsuits which permitted public all-male schools to admit females successfully alleged that
female schools routinely received less funding and featured less extensive curricula than male
schools."); see generally 116 S.Ct. 2264, 2285 (comparing Vivil and its women's equivalent,
VWJL, and finding that VWlL does not qualify as Vlrs equal because VWIL's student body,
faculty, course offerings, facilities, and athletic programs hardly match those of VMI).
Furthermore, it states that VWlL students attend a school that does not have a math or science
focus, making VWIL a "pale shadow" of VMI in terms of range of curricular choices, faculty
stature, funding, prestige, alumni support and influence. Id.
76 See generally Willinger, supra note 2, at 260 (stating that in the 60's, men's
schools were superior institutions in every way).
7 See generally Hsiao, supra note 71, at 108 (explaining that all-male schools
generally received more funding and have had a more extensive curricula than other schools).
78
See. e.g., 116 S.Ct. 2264, 2284-85 (stating that "Vi has an NCAA competition
level indoor track and field facility, a number of multi-purpose fields, baseball, soccer and
lacrosse fields, an obstacle course, large boxing, wrestling, and martial arts facilities, an ...
indoor
running course, an indoor pool, rifle ranges, and a football stadium - compared to Mary Baldwin
college (an all-women's school) which has two multi-purpose fields and one gymnasium.").
79
See Hsiao, supra note 71, at 108 (stating that all-male schools generally have had
a more extensive curricula than other schools).
goId.at 103 (stating that the history of public single-sex schools suggest that males
had priority over females, and that the schools were rarely equal in funding, resources, and
curricula).
" See generally United States v. Virginia, 116 S.Ct. 2264, 2282 (1996) (explaining
that Judge Phillips, in his dissent, measured Virginia's plan against a paradigm arrangement, (one
that could survive equal protection scrutiny), using library resources as one of the factors, and
concluded that "measuring VMf/VWIL against the paradigm reveals how far short the Virginia
plan falls from providing substantially equal educational benefits to men and women.').
"See 116 S.Ct. 2264,2285 (stating that VWIL, Virginia's answer to VI for women,
is but a "pale shadow" of VMI when it comes to faculty).
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science opportunities and equipment," and so forth. "Ah," you say, "but
those inequities would not occur today. We have Title IX and more
awareness."84 True, but I remain somewhat skeptical. Let us examine
education today. Where are the greatest and most obvious inequities
remaining today?85 It is in athletics, the one place where there issubstantial sex segregation. 6

Single-sex schools for girls are essentially an individual strategy
which helps a small number of individuals, rather than a systemic attempt
to help all students.87 Such single-sex institutions can be good for the few
females who attend them,8 but they have virtually no impact on the vast
majority of girls and boys who remain in coeducational schools.8 9
The single-sex school is based on the assumption that coeducation

83Id. at 2284-86 (stating that VWIL does not have a math or science focus, much
less the equipment to offer any engineering or advanced math or science courses as VMI
offers its students).
'See Wilde, supra note 73, at 218 (explaining that Title IX prohibits discrimination
based on sex in educational programs and activities receiving federal funds, including
interscholastic and intercollegiate athletic programs).
" See Sandier, supra note 1, at 51 (discussing "hostile environments" in the
workplace as a form of harassment); see also Katherine T. Bartlett, The Chilly Climate on
College Campuses:An Expansion of the "HateSpeech" Debate, DuKE L.J. 574, 575,(1990)
(discussing inequality in the classroom).
86 See Michael Straubel, Gender Equity, College Sports, Title IX and Group
Rights; A Coach's View, 62 BROOK. L. REv. 1039 (1996) (discussing in great depth the effect
of Title IX on the participation of both men and women in college athletics).
7 See generally Epstein, supra note 4, at 114 (stating that not all students benefit
from single-sex education).
'See, e.g., M. Elizabeth Tidball, Perspectiveon Academic Women andAffirmative
Action, 1973 EDUC. REc. 130, 135 (1973) (finding that women's colleges with high women
faculty-to-student ratios provide the most beneficial educational conditions for female
students). But see Faye Crosby et al., Taking Selectivity Into Account; How Much Does
Gender Composition Matter? A Re-Analysis of M.E. Tidball's Research, 6 NWSA J. 107,
108 (1994) (challenging Tidball's claim that women who graduate from women's colleges
accomplish more than women who graduate from coeducational colleges).
89 See generally Hsiao, supra note 71, at 107 (stating that graduates of single-sex
schools outperform their counterparts in coeducational schools because they are likely to
develop interests in math and science, get better grades on achievement tests, and partake in
community activities).
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is bad for girls,' and that somehow girls cannot learn as well in the
presence of boys. 91 That assumption, unfortunately, is true, but only in
part.92 The locus of the problem is not in girls themselves or in
coeducation.9 3 The problem is not that girls do not learn well or that their
self-esteem is lower in coeducational schools.94 The problem is not in the
coeducational school itself, but in the way in which coeducational
institutions currently exist.95
We do not have truly coeducational
institutions in all of the schools in the nation.96
Our need for single-sex education for girls is based on the myth of
coeducation that girls and boys attending coeducational schools have
identical experiences and opportunities.9 7 Nothing could be further from
the truth.9 8 Males and females, sitting side by side in the same classroom
often have very different and far from identical experiences.' We have
years of research showing that teachers unwittingly treat males and
females differently at all levels of education, encouraging males more,
giving them more attention, more feedback, more praise, more criticism,
more help, more eye-contact and less interruptions."10 Females are not
called on as much as males, and there are often self-fulfilling higher
90See

Epstein, supra note 4, at 108; see also Vojdik, supra note 1, at 76.

9,See Vojdik, supra note 1, at 78.
92See Epstein, supra note 4, at 113-14.
at 114.
94See, e.g., Maureen Conlan & Camilla Warrick, 'Genius Grant'EnrichesAuthor:
OhioanHonoredfor Children's Works, CIN. POST, June 14, 1995, at 1A (stating that Antioch
College, a small, coeducational undergraduate school, has produced seven McArthur
Fellows, five of whom are women).
9'See Sandier, supra note 1, at 52-54.
96
See generally Inner-CitySingle-Sex Schools, supra note 44, at 1756-57 (stating
that in coeducational schools teachers tend to be more biased, in that girls are asked to read
more and are praised for their manners more frequently where boys are encouraged to
participate more in science and math because reading and politeness are seen as feminine and
the study of mathematics is considered a masculine activity).
97
See Sandier, supranote 1, at 52-54.
9 Id.; see also BERNICE R. SANDLER et al., THE CHILLY CLASSROOM CLIMATE: A
9id.

GUIDE TO IMPROVE THE EDUCATION OF WOMEN 7 (1996) [hereinafter,CHILLY CLASSROOM].
" See Sandier, supra note 1, at 52-54.
'00See CHILLY CLASSROOM, supra note 98, at 7.
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expectations for male students.' Even the best of teachers will treat male
and female students differently. I myself recently noticed that while I was
conducting workshops on teaching effectiveness and gender I looked at
my watch only when women were talking, giving men my full attention
when they spoke.
Additionally, the growing issue of student-to-student sexual
harassment, especially that of boys harassing girls, coupled with teachers
and principals who do not understand their responsibility to intervene,

makes coeducation as it exists in virtually all schools at all levels, a very
different experience for males and females.'

Student-to-student

harassment is an explosive and growing issue that goes well beyond boys
"simply teasing" girls. 0 3 I am talking about obscenities hurled at girls,'
and girls having their genitals grabbed,'0 5 even in first grade. 6 There are
schools where girls will not wear anything with an elastic waist band
because boys pull down their clothing, often with their underwear as
well.'0 7 If you have a child, or access to a child, do not ask if they have
ever done these things or had these things happen to them. Instead, tell
them that you hear that boys pester girls in some schools, and ask "what

do the boys do in your school?"
Our schools are also not truly coeducational because the
101See,

e.g., id. at 5-7; see also MYRA AND DAVID SADKER, FAILING AT FAIIESS:

How AMERICA'S SCHOOLS CHEAT GIRLS (1994).

"See generally Sandier, supra note 1, at 55 (giving examples of the way boys harass
girls at school, noting particularly that the faculty seldom intervenes when female students bring
up women's issues).
03
" Id. at 55 (stating that boys are also yelling obscenities at girls as well as subjecting
them to "crotch grabbing").
104 Id. (stating one incident which occurred on a school bus where boys were
shouting obscenities at girls including comments about penises and oral sex).
oS Id. (noting that these are not isolated incidences, that in fact, they are occurring
in high schools around the country).
106 Id. (stating that a first grade girl and other young girls on a school bus were
harassed by boys shouting obscenities and grabbing the girls' crotches).
107See generally Laurie LeClair, Sexual HarassmentBetween Peers Under Title
VII and Title IX: Why Girls Just Can't Wait to be Working Women, 16 VT. L. REv. 303,330
(1991) (stating that female students are frequently the victims of sexual harassment both
verbally and physically in their coeducational schools).
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curriculum generally includes little about women, their contributions and

their lives.1°8 To that add the devaluation of females by society, by
teachers, by male students and by girls themselves.19
The issue is not whether single-sex schools are good for girls. We
know that they can be.' 10 We also know that what can happen in girls
schools such as more attention, nurturing, smaller classes and the like can
also benefit boys."' The issue is whether this is the best way to educate
all of our children."' We cannot help only a few girls. We need to reform
the system. We have the tools now. We know what we need to do.
In the United States is there a school that actually trains its
teachers in terms of gender fairness, and where gender is an integral part
of teacher education and not just a single course? Where are the inschool programs that teach boys and girls to respect each other?"' Where
are the school systems that are training their administrators, their teachers,
and their students about student-to-student sexual harassment? Where are
the programs in schools that educate teachers and principals on how to
intervene when students mistreat each other on the basis of sex? Where
is the curriculum development in elementary and secondary schools that
"" See Sandier, supra note 1, at 56 (noting that faculty members do not always
treat women's issues as seriously as other controversial issues).
109 Id. (noting that students who raise women's issues in the classroom may be
ridiculed by other students). Additionally, faculty does not always stop this behavior which
leads students to believe that rude conduct is acceptable. Id.
11
See generally Epstein, supra note 4, at 107-08 (noting the various benefits from
single-sex schools for girls, including increased self esteem, emphasis on female's physiological
needs, no chance of discrimination by males, and no chance of attraction between males and
females within the school).
..Id. at 110 (stating that the benefits from segregation can benefit both boys and
girls, especially by contributing to learning and assumption of leadership roles).
. Id. (stating that supporters of single-sex education believe that both males and
females achieve more by attending sex segregated schools). But see Joanne Wasserman,
Girls' School Illegal,DAiLY NEws (N.Y.), Sept. 18, 1997, at 2 (stating that critics believe
that single-sex education violates discrimination laws).
113Author's note-The Minnesota State Board of Education has developed three
workshops for students dealing with sexual harassment and respect for other students, one
for K- 3"dgrade, one for 4k - 8 ' grade, and one for 9 a- 12 h grade. The workshops, however,
are not mandatory.
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incorporates knowledge about women and their lives and gender, in
general throughout the entire curriculum? Where are the schools that help
boys and girls explore what it means to be a man and what it means to be
a woman, and to explore the relationships between males and females?
Where is the State Board of Education that takes gender seriously? Where
is the foundation in New York or elsewhere that will fund a whole school
system so that it can create a system which makes it possible for girls and
women to flourish in a truly coeducational setting? And if not a whole
system, where is the foundation that will give sufficient funding for just
one school to be a model of equitable coeducation where girls and
women, boys and men could truly flourish?
Part of the purpose of our schools is to teach the skills and
knowledge needed for the future.' 14 To do so our schools must act as a
counterbalance to the trends and societal stereotypes that hinder and hurt
the development of females and males alike, and the relationships between
males and females.1"5 Our schools must be places which consistently and
deliberately set out to weaken the effects of stereotypes about men and
women and girls and boys, to which students have been exposed from very
early in life. Our schools must help males and females examine these
stereotypes, behaviors, attitudes, and other constraints that affects their
lives as males and females. Until and unless our school systems
throughout the entire country do this, discrimination and educational
inequity will persist at all levels, and no amount of single-sex education
can change that.

..See Sandier, supra note 1, at 101 (stating that education provides students with
the intellectual capital and skills which are necessary in today's world).
"' See Willinger, supra note 2, at 279 (stating that public education should prepare
men and women to work cooperatively with each other while stressing that men and women
are equal in society).

